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RECOMMVENDED ORDER

Upon due notice, WlliamR Cave, an Admnistrative Law
Judge for the Division of Adm nistrative Hearings, held a forma
hearing in this matter on April 26, 1999, in Arcadia, Florida.

APPEARANCES

For Petitioner: Eric H Mller, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: George Lenpenau, Qualified Representative
2998 Nort hwest H ghway 70
Arcadia, Florida 34266



STATEMENT OF THE | SSUE

Di d Respondent violate Section 723.037(1), Florida Statutes,
by failing to give tinely witten notice of rent increase on
nmobi |l e honme lots, and, if so, what penalty should be inposed?

PRELI M NARY STATEMENT

By a Notice to Show Cause issued on February 1, 1999, the
Depart ment of Business and Professional Regul ation, D vision of
Fl ori da Land Sal es, Condom niuns, and Mbile Honmes (D vision)
made the follow ng allegations: 1. Respondent Four Marnan,
Inc., failed to pay annual fees, to the Division, for the years
1996 and 1997 by Decenber 31 of each year, in violation of
Section 723.007, Florida Statutes; and 2. Respondent inplenented
and collected a ot rent increase of $30 a nonth w thout giving
witten notice of at |east 90 days prior to any increase, in
vi ol ati on of Subsection 723.037(1), Florida Statutes. By letter
dated February 5, 1999, Respondent denied the allegation
contained in the Notice to Show Cause and requested a fornal
hearing. Additionally, Respondent challenged the Division's
authority to regulate its business. By letter dated
February 18, 1999, the Departnent referred this natter to the
D vision of Adm nistrative Hearings for the assignnment of an
Adm ni strative Law Judge and for the conduct of a formal hearing.
On March 12, 1999, the Division filed an Arended Notice to Show

Cause and Petitioner's Motion to Anend Notice to Show Cause.



The Amended Notice to Show Cause dism ssed the first
al l egation contained in the Notice To Show Cause and added the
follow ng allegation: Respondent, Four Marnan, Inc., inplenented
and collected a ot rent increase of $15.00 per nonth, effective
on January 1, 1998, without giving witten notice at |east 90
days prior to any increase, in violation of Subsection
723.037(1), Florida Statutes. Wthout objection fromthe
Respondent, the notion to anend was granted and the matter
proceeded forward on the Amended Notice to Show Cause as the
char gi ng docunent.

At the hearing, the Division presented the testinonies of
Charles Collins, Arthur McRae, and John Floyd. The Division's
Exhi bits Nunbered 2-8 were received as evidence. Respondent
presented the testinony of George Lenpenau but offered no

docunentary evidence. The Final Order in Departnent of Business

and Professional Regulation, D vision of Florida Land Sal es,

Condom ni uns, and Mbil e Hones vs. Four Marnan, Inc., d/b/a

Arcadi a Peace Ri ver Canpground, Docket No. 98-007, dated June 26

1998, was officially recognized.

There was no transcript of this proceeding filed with the
Division of Adm nistrative Hearings. Petitioner, the D vision,
filed its Proposed Recommended Order. Respondent filed a two-
page letter which will be considered as its Proposed Recommended

Or der.



FI NDI NGS OF FACT

Upon consi deration of the oral and docunmentary evi dence
adduced at the hearing, the follow ng relevant findings of fact
are nmade:

1. At all tinmes pertinent to this proceedi ng, Respondent
owned the Arcadi a Peace River Canpground (Canpground) located in
DeSoto County, Florida, whose nailing address is 2988 Nort hwest
H ghway 70, Arcadia, Florida 34266.

2. From Cctober 3, 1996 through March 21, 1998, the
Canmpground had 14 or nore of its nobile honme | ots occupi ed by
nobi | e hones.

3. From Cctober 3, 1996 through March 21, 1998, seven or
nmore of the nobile honmes |ocated in the Canpground were owned by
residents of the Canpground other than Respondent. Furthernore,
t hese nobil e homes were placed on I ots | eased by the nobile hone
residents fromthe Canpground.

4. From Cctober 3, 1996 through March 21, 1998, four or
nmore of the nobile honmes |ocated in the Canpground were owned by
Respondent' s enpl oyees and placed on lots in the Canpground. The
rental for these |lots was considered as part of the enpl oyees
conpensati on.

5. On January 1, 1997, Respondent inplenented and began
collecting a $30.00 increase in the nonthly ot rental fromthose

nmobi | e hone owners | easing spaces in the Canpground.



6. Respondent gave the affected nobile honme owners witten
notice of the January 1, 1997, nonthly |lot rental increase on
Novenber 26, 1996, sone 36 days prior to the effective date
(January 1, 1997) of the increase. No other notice of the |ot
rental increase was given to the affected nobile hone owners.

7. Respondent collected the $30.00 lot rental increase from
the affected nobile home owners during the period from January 1,
1997, through March 21, 1998.

8. On January 1, 1998, Respondent inplenented and began
collecting a $15.00 increase in the nonthly lot rental from
t hose nobil e hone owners | easing spaces in the Canpground.

9. Respondent gave the affected nobile home owners witten
notice of the January 1, 1998, nonthly |l ot rental increase on
Cct ober 28, 1997, sone 65 days prior to the effective date of the
I ncrease.

10. Respondent collected the $15.00 nonthly ot rental
i ncrease fromJanuary 1, 1998, through March 21, 1998.

11. Each of the follow ng affected nobile home owners paid
both the $30.00 nonthly lot rental increase fromJanuary 1, 1997,
t hrough March 21, 1998 and the $15.00 nonthly | ot rental increase

fromJanuary 1, 1998, through March 21, 1998:

(a) Charles Collins;
(b) Arthur P. MRae;
(c) Harold Martin;

(d) Maurice W Jackson;
(e) Robert F. Martin;
(f) Irene K Apps and;
(g) Reba Conner



12. On March 21, 1998, the Peace R ver flooded the
Campground. The nobile honmes | ocated in the Canpground were
damaged. Subsequently, the nobile hones were renoved fromthe
Canmpgr ound, purchased by Respondent, or were purchased by one or

nmore new enpl oyees of Respondent.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.57(1), Florida Statutes.

14. The burden of proof is on the party asserting the
affirmati ve of an issue before an adm nistrative tribunal

Fl ori da Departnment of Transportation v. J.WC. Conpany, Inc.,

396 So. 2d 778 (Fla. 2d DCA 1981). To neet this burden, the
Di vi sion nust establish facts upon which its allegations are

based by clear and convincing evidence. Departnent of Banking

and Fi nance, Division of Securities and |Investor Protection vs.

Gsborne Stern and Conpany, 670 So. 2d 932 (Fla. 1996).

15. Section 723.002(1), Florida Statutes, provides in
pertinent part as follows:

The provisions of this chapter apply to any
residential tenancy in which a nobile hone is
pl aced upon a rented or leased lot in a
nmobi | e honme park in which 10 or nore lots are
offered for rent or lease. . . . (Enphasis

f ur ni shed)

16. The Canpground cones within the definition of "nobile

home park"™ as that termis defined in Section 723.003(6), Florida



Statutes, and at all tines pertinent to these proceedi ngs, the
Canmpground was renting or |leasing 10 or nore spaces for the
pl acenment of "nobile honmes"” as that termis defined in Section
723.003(3), Florida Statutes. Wthout question, the Respondent
conmes under the jurisdiction of the Division to be regul ated

under Chapter 723, Florida Statutes. See Departnent of Business

and Professional Regulation, D vision of Florida Land Sal es,

Condom ni uns, and Mbil e Hones vs. Four Marnan, Inc., d/b/a

Arcadi a Peace Ri ver Canpground, Docket No. 98-007, Final Order

entered June 26, 1998.
17. Section 723.037(1), Florida Statutes, provides in
pertinent part as follows:

(1) A park owner shall give witten notice
to each affected nmobile hone owner and the
board of directors of the honeowners
association, if one has been forned, at |east
90 days prior to any increase in |lot rental
armount or reduction in services or utilities
provi ded by the park owner or change in rules
and regul ations. (Enphasis furnished)

Respondent failed to conply with Section 723.037(1), Florida
Statutes, by inposing a lot rental increase on January 1, 1997,
and January 1, 1998, without a tinely notice of that increase to
the affected nobile honme owners in the Canpground.

18. Section 723.006(5) and (9), Florida Statutes, provides
in pertinent part as foll ows:

In performng its duties, the division has
the foll om ng powers and duties:

(5) Notw thstanding any renedi es avail abl e
to nmobil e honme owners, nobile hone park



owners, and honeowners' associations, if the
di vi si on has reasonabl e cause to believe that
a violation of any provision of this chapter
or any rule pronul gated pursuant hereto has
occurred, the division may institute
enforcenment proceedings in its own nane
agai nst a devel oper, nobile honme park owner,
or honeowners' association, or its assignee
or agent, as foll ows:

* * %
(b) The Division may issue an order
requiring the nobile honme park owner, or its
assi gnee or agent, to cease and desist from
an unl awful practice and take such
affirmative action as in the judgnent of the
division wll carry out the purposes of this
chapter. The affirmative action may include
the fol |l ow ng:
1. Refunds of rent increases, inproper fees,
charges and assessnents, including pass-
t hroughs and pass-ons collected in violation
of the terns of this chapter.

*

* %

3. Reasonabl e action necessary to correct a
statutory or rule violation.
(c) In determning the anount of civil
penalty or affirmative action to be inposed
under this section, if any, the division nust
consider the follow ng factors
1. The gravity of the violation.
2. \Wether the person has substantially
conplied wth the provisions of this chapter.
3. Any action taken by the person to correct
or mtigate the violation of this chapter.

* * %
(e)l. The division may inpose a civil
penal ty agai nst a nobile honme park owner or
homeowners' association, or its assignee or
agent, for any violation of this chapter, a
properly promul gated park rule or regul ation,
or rule or regulation pronul gated pursuant
hereto. A penalty nmay be inposed on the
basis of each separate violation and, if the
violation is continuing one, for each day of
continuing violation, but in no event may the
penalty for each separate violation or for
each day of continuing violation exceed
$5, 000.

* * %



(9) A mnor violation neans a viol ation

whi ch does not endanger the health, safety,

or welfare of nobile hone residents, which
does not involve the failure to make full and
fair disclosure, or which does not cause
econom ¢ harmto nobile honme park residents.
(Emphasi s furni shed)

19. Although Respondent's failure to give a tinely notice
of the ot rental increase does not fall within those violations
listed in Rule 61B-35.002, Florida Adm nistrative Code as being
m nor violations, the rule does not preclude the D vision from
considering other violations as mnor violations provided those
violations fall wthin the definition of a mnor violation as
defined in Section 723.006(9), Florida Statutes. However, since
Respondent's failure to give the affected nobile hone owners a
tinmely notice of lot rental increase resulted in his failure to
make full and fair disclosure and therefore resulted in economc
harmto the affected nobile hone owners, it does not constitute a
m nor viol ation.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, and having specifically reviewed the factors set out in
Section 723.006(5)(c), Florida Statutes, it is recommended that
the Division enter a final order assessing Respondent with an
adm ni strative fine of $500.00. It is further recomended that

Respondent be ordered to refund to Charles Collins, Arthur P.

McRae, Harold Martin, Maurice W Jackson, Robert F. Martin, lrene

K. Apps, and Reba Conner all suns collected fromthese




individuals as increases in |lot rental during the period of
January 1, 1997 through March 21, 1998.
DONE AND ENTERED this 16th of June, 1999, in Tall ahassee,

Leon County, Florida.

WLLIAM R CAVE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6947

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of June, 1999.

COPI ES FURNI SHED

Philip Now ck, Director

Di vi sion of Florida Land Sal es,
Condom ni uns, and Mobi |l e Homes

Nor t hwood Centre

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

W1 1iam Wodyard, Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Eric H MIller, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

CGeorge Lenpenau, Qualified Representative

2998 Nort hwest H ghway 70
Arcadi a, Florida 34266
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt exceptions within 15 days
fromthe date of this Recomended Order. Any exceptions to this
Recomended Order should be filed with the agency that will issue
the Final Order in this case.
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